9	The Law and 


	Adolescents





	In recent visits to Canada, Mexico, Costa Rica, Ecuador, and the United Kingdom, I saw adolescents routinely behaving in ways American experts condemn as horrifying. Ontario 18 year-olds queued in liquor stores and drank in pubs alongside elders. Teens in Quito, Riobamba, and San Jose thronged to late-night discos. Unchaperoned Ensenada middle-schoolers strolled hand-in-hand along late-night downtown streets after emerging from unrated movies. Latin American cybercafes (often managed by teens or children) overflowed with unsupervised youths clicking unfiltered computers. Teenagers formed an integral part of London pub and night life and participated in their culture with seemingly few restrictions; I saw very few “adults only” and age limit signs of the kind that barrage nearly every American public venue.


	Laughed a Mountie when I asked if Toronto had a youth curfew: “Maybe for six-year-olds.”


	By American expert thinking, European, Canadian, and Latin American adolescents should be developmentally-damaged alcoholic felons. In fact, many behaviors American experts use as indexes of adolescent maladjustment if engaged in before age 20 or 21--drinking alcohol, associating extensively with peers in teenage settings, sexual activity--are routine among European adolescents. In France, Italy, and Germany, the drinking age is 16 and high school social life revolves around discos; teens can drink at 18 most everywhere else. The Latin American quinceañara announces adulthood at 15.  


	Returning to the Land of the Free and its massive, often punishing restrictions on teenagers raises puzzlement the world’s worst dictatorship toward its young people. The ugly headlines greet me in the Houston airport: 425 local teens arrested for “hanging out” at a local mall parking lot. A news clip from Davis, California, reports city officials hope that playing classical music through loudspeakers will drive youths from downtown. Everywhere were age-limit signs reminding youths they’re too infantile for adult maturities like booze, cigarettes, and renting “Bambis in Bondage.” 


	It isn’t just petty local authorities. America’s biggest institutions  recycle decades-old conventionalities and push more “messages” and clampdowns on “youth access” to anything adult. The Prevention Researcher’s “Alcohol and Teens” and the Packard Foundation’s “Children, Youth, and Gun Violence” are the latest in the research roundup, deploring “underage” drinking and gun-carrying by teens without a hint of understanding that what they call “adolescent risk-taking” is just an extension of American adults’ risk taking. And smoking prevention lobbies gear up to rate all movies depicting cigarettes with as R to keep youths from seeing Audrey Hepburn and Humphrey Bogart right along with Hunter Thompson.


	Yes, I was back in America, whose anti-youth repressions--mass curfews, media censorship, punitive drinking ages, constant suspicion, groundless policing, violent punishments, compulsory drug-testing--occur nowhere else in such totality. Where surveys find two-thirds of American grownups display “stunning hostility” against kids. Whose authorities warn the mere existence of teenagers imperils society. Whose Supreme Court ruled children suspected of no wrongdoing must urinate in front of drug testers. Whose leaders refuse to sign United Nations youth-rights covenants endorsed by all other nations. Where politicians excuse their own sins but slam eighth graders with lifelong punishments for lesser indiscretions (Males 2002). And where new panaceas are endlessly proposed as research finds the old set failed.


	American advocates endlessly denigrate our youths for not acting like European youths. Yet, these same advocates don’t criticize American politicians for not emulating European governments’ robust social insurance, health care, adult self-discipline, and youth rights traditions. 


	Why does America fear and suppress its young like no other modern (or even semi-modern) society? How can a nation that aspires to global hyperpower status be so abjectly frightened of its own kids?








Profiteering from youth





	Gigantic institutions have arisen in the U.S.A over the last three decades to control teenagers. Police have drastically expanded enforcement of “status crime” laws (those which arrest and punish persons under age 18 for behaviors such as drinking, being in public at night, or running away from home that would not be criminal acts if done by adults) as well as arrests, prosecutions, and detentions that subject youths to sterner penalties than adults would receive for similar offenses. In 2004, nearly 31,000 California youths were arrested for status offenses, half for curfew violations. Psychiatric, addiction treatment, and behavior reform industries have expanded exponentially, fueled by the invention of vague, new psychiatric diagnoses such as “adolescent adjustment disorder” and lax regulations governing confinement of youths (see Chapter 2). Schools and community programs have instituted increasingly stringent behavior regulations, often based on “zero tolerance” standards most adults could not meet. After-school programs, such as those approved by California voters in the 2002 election, are advertised less as a means to enrich youths than to control them.


	America’s new liberal scheme for managing what is perceived as an increasingly dangerous adolescent population is moving steadily toward a stark regime: the parent delivers the youth to the school, the school delivers the youth to the adult-supervised after-school program, the program delivers the youth back to the parent. Curfews increasingly ban youths from being in public during school and nighttime hours; it is not much to expect curfews could be extended to afternoon and weekend days when, experts argue, juvenile misbehavior is most likely to occur. August institutions such as the Packard Foundation argue, in effect, that teenagers should  constantly be supervised by adults and never be left in peer-dominated environments, else drugs, sex, drinking, and crime will ensue. 


	An example is Packard’s Fall 1999 report, “Out-of-School Time,” in which noted program experts argue for expanding the hours youths spend in school to “earlier in the morning as well as after school and on evenings, weekends, and even summers.” The intent appears benign on the surface--to provide more “opportunity” and learning activities for youths, especially those in disadvantaged neighborhoods. However, much of the need for increased supervision of adolescents is grounded in fear. “Across the country, recognition is growing that children need attention not only during school but after school hours,” argues one author. “Too often, no one is home to receive children or to protect them, increasing their vulnerability to the consequences of high-risk behaviors related to sex, drugs, and violence.” Writes the director of the Resource Center on Educational Equity: “For older youths with nothing to do after school, there is frequently mischief to be had with friends including drugs, casual sex, and petty crime” (Packard 1999).


	The negative tone of those advocating after-school programs for children and adolescents today raises a troubling dilemma. If a major purpose of such programs is to protect the community from youths, and society from misbehaviors depicted as the chief occupation of teens left unsupervised during the morning, afternoon, evening, weekend, and summer, should teenagers be forced to attend such programs? This is not a preposterous possibility; in fact, it is to be expected in a country in which federal officials have recommended daytime and nighttime curfews that would ban youths from public for all but a couple of hours of most of the days of the year--and hundreds of cities have enacted such restrictions. If current trends continue apace, the adolescent freedom celebrated from Tom Sawyer to Booth Tarkington to Fast Times is history.


	Weirdly, as we have seen, these measures are not in response to real teenage crises. Virtually every behavior among California teens has improved over the last 30 years. Many--suicide, drug abuse, felony and petty crime, school dropout--have declined to record lows. These improvements began long before the current wave of youth control measures took effect. Rather, new repressions are driven by emotional anecdotes and vague fears that any youth left untended is up to no good and could not possibly benefit from time spent with peers or alone. (The Columbine school shooting is universally cited as proving the need for mass supervision of youth although, ironically, it took place in an adult-controlled institution.) 





The legal status of American youth





	Americans under a particular age--whether 25, 21, 18, or some other standard is not clear--have no constitutional rights whatsoever. The U.S. Supreme Court has specifically ruled that youths have no right to freedom of speech, press, assembly, petition, habeas corpus, reasonable bail, speedy trial, trial by jury, or calling of witnesses, nor any constitutional protection against arbitrary search and seizure or cruel and unusual punishment. Youths have absolutely no right to be in public. They can be forced to bear children and become parents against their will. They can be forced to undergo invasive drug tests and strip searches even if no reasonable suspicion of wrongdoing exists. They can legally be violently punished to the point of severe injury. All of these standards are from legislative and case law (court-made law), since the Constitution does not mention youth as a separate category. 


	In practice, adults who assault, rape, and murder youths receive less frequent prosecution and milder sentences than adults who assault other adults. An American Bar Association (1987) study found that most adults who sexually violated children received sentences of less than 1 year, with most of these receiving sentences of 6 months or less, or probation; three-fourths of the assailants of adult victims were sentenced to more than 1 year, and 40% to more than 10 years. Meanwhile, youths who victimize adults get harsher sentences than when they victimize other youths. A youth is three times more likely to be executed when they murder an adult than when they murder another youth; 84% of the victims of the 76 juvenile inmates on death row in the U.S. in 1999 were adults (OJJDP 2000).


	In no case do authorities have to present any valid reason for stripping away youth rights beyond mere whimsy, the result of the lax “scrutiny” standard courts have adopted when faced with cases involving youths. Youths do not need rights because adults can be trusted to act in the best interests of children and teenagers, courts have consistently held.


	The status of youth rights in the United States resemble those of a fundamentalist religious regime--except that while fundamentalist regimes severely restrict adult rights as well, U.S. adults grant themselves the most sweeping freedoms of any adults on earth. An American youth becomes a person under the Constitution, literally, only upon attaining a certain age which courts have never clearly delineated. The age can be as young as 14 or 16 (the “age of consent” in most states if an adult wants to have sex with the adolescent), 18 for all adult obligations (and some adults are not subjected to, such as the military draft) but only limited adult rights, 21 for public rights such as drinking and renting hotel rooms, and 25 to rent cars, for example. Before the arbitrary age, youths can be treated either as the legal equivalent of 3 year-olds or as “super adults,” depending not on rational assessment of maturity and capability, but on official caprice. In short, Supreme Court decisions on adolescents are not characterized by judicious consistency, but unreasoning, unrelenting hostility. “You’re dealing with children,” Justice Antonin Scalia contemptuously dismissed an American Civil Liberties Union argument in a high-school drug-testing case. “You’re not dealing with adults” (Savage 1995, p A17).


	Are teenagers children, then, meriting protection? Absolutely not. The U.S. Supreme Court ruled that states may try youths of any age as adults (Ralston v Robinson, 1981, 454 U.S. 201). Alone among industrial nations, the U.S. legally puts “children” to death. The U.S. has executed 300 youths for crimes committed before age 18, including 125 for crimes committed at 16 or younger. Since 1990, Amnesty International has recorded the executions of 38 persons around the world for crimes committed at 17 or younger. They are:





The U.S.A accounts for half of the executions of youth offenders worldwide


Nation			   	Juvenile executions, 1990-2004


U.S.A 	19


Iran	10


Pakistan	3


China	2


Democratic Republic of the Congo	1


Nigeria	1


Saudi Arabia	1


Yemen	1





Source: Amnesty International (2004), http://web.amnesty.org/pages/deathpenalty-children-eng





“During the same period, several countries raised to 18 the minimum age for application of the death penalty, in accordance with international law. Yemen and Zimbabwe raised the minimum age to 18 in 1994, as did China in 1997 and Pakistan in 2000,” Amnesty International (2004) reported. “A similar move is reportedly under way in Iran.”


	The U.S. Supreme Court upheld the constitutionality of executing 16- and 17-year-old offenders (Stanford v Kentucky, 1989, 492 U.S. 361). Four of the nine justices, Scalia among them, supported extending legal executions to offenders ages 15 and younger (Thompson v Oklahoma, 1988, 487 U.S. 815, 848). Then, in a March, 2005, 5-4 decision, the Supreme Court reversed itself and voted to abolish the death penalty for persons under age 18 (Roper v. Simmons, No. 03-633). The court declared that, “the evolving standards of decency that mark the progress of a maturing society” and the fact that 30 states now rejected the juvenile death penalty created, for the first time, “a national consensus” (finally catching up with the long-standing international consensus) against the practice. 


	So far, so good. However, this ruling represented a dubious victory for youth rights. Justice Kennedy, writing for the majority, said that youths’ “culpability or blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity.” Thus, in exchange for sparing the lives of one or two offenders per year who committed heinous crimes while under age 18, and locking them up for 50 or 60 years instead, the Supreme Court reaffirmed a principle used to strip rights from youths--that adolescents are mentally inferior to adults. Further, as will be seen, this concept can lead to more severe punishment of youths than adults receive for the same offenses.


	If teenagers are adult enough for society to imprison for life without parole, are they meriting of adult rights and legal protections, then? Absolutely not:





The Supreme Court upheld laws requiring parental or judicial consent for abortions, effectively holding that youths legally can be forced to become parents against their will (Hodgson v Minnesota, 1990, 497 U.S. 417; Bethel School District v Fraser, 478 U.S. 675). The Court held that states can require the consent of both parents even if one or both parents are long absent or hostile. The Court ignored the unanimous testimony of judges administering Minnesota’s harsh law that youths were competent to make their own decisions and the law puts them at serious risk of abuse and trauma.


The Court has refused to intervene to prevent enforcement of even the most sweeping curfews banning juveniles from public places during both daytime and nighttime hours. In the latest appeal, the Supreme Court denied a hearing (Schleifer vs. Charlottesville, March 22, 1999).


The Court ruled that juveniles, unlike adults, may be forcibly committed to psychiatric institutions without a state hearing based on nothing more than diagnosis by institution personnel who stand to profit immensely from juvenile commitments (Schall v Martin, 1984, 104 SCr. 2403).


The Court granted school officials unlimited power to censor student journalism without review, despite complete absence of evidence in the case in question that students and faculty sponsors had abused their freedom of expression (Hazelwood School District v Kuhlmeier, 484 U.S. 260).


The Court held that states may deny youths rights en masse due to their “immature age” but can treat them as individuals for the purpose of trying them as adults in court and putting them to death (Stanford).


The Court held that juveniles under age 18 can be punished for the statutory rape of another juvenile even if they are the same age and the sex was purely consensual (Michael M. v Sonoma County Superior Court, 1981, 450 U.S. 464). This decision’s logic is every bit as lunatic as its summary suggests.


The Court ruled that schools may subject student athletes to mandatory drug tests. The Court ignored undisputed testimony that the school had administered 500 drug tests and uncovered just 3 positives (Vernonia School District v Acton, 1995, 94-590). The Court’s irrationality deepened in a later ruling upholding a school district’s right to force all students in extra-curricular activities, even the chess club, to be tested for drugs, even though the school’s previous tests found no positives (Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls, No. 01-332, June 27, 2002).


The Court allowed law enforcement sweeping authority to incarcerate arrested juveniles indefinitely before trial without bail or even a hearing, on the mere suspicion that they might commit more crimes (Ralston, Schall). Adults may only be subjected to pre-trial detention without bail after an adversary hearing in which the judge rules they present an imminent danger to society, a procedure reserved for the most dangerous mobsters.


In a particularly appalling travesty of logic, the Court upheld the rights of school districts to inflict corporal punishment on youths, even to the point of causing significant injury. The majority held that the Constitution’s prohibition on “cruel and unusual punishment” was designed to “protect persons convicted of crimes... not children” (Ingraham v Wright, 1977, 430 U.S. 651).


The Court’s logic that the state can legally harm children was a logical extension of its barbaric ruling that states have no obligation to protect children and youths from even the severest child abuse, even when state officials are aware of it and have documented it without taking action (DeShaney v Winnebago County Department of Social Services, 1989, 489 U.S. 189). 





The U.S.’s sloppy and prejudicial treatment of adolescents, affirmed by all three branches of government, and its refusal to recognize any state obligations to protect youths from harm or guarantee their fundamental human rights, violates a number of accepted international covenants established by the United Nations.


	Alone among Western nations, the U.S. recognizes only “negative rights” (the right of citizens to be protected from government or private wrongdoing), not “positive rights” (the obligation of government to ensure the well-being of citizens). The above DeShaney case is an extreme example of American unwillingness to assign legal responsibility to the state to protect children from violence by parents or other adults--even though state law requires children to live with their parents. The U.S. has also refused to sign United Nations covenants ratified by hundreds of other nations that demand government action to ensure the well-being of children. For example:





The Convention on the Rights of the Child (1959, revised 1991) provides, among other rights: “The child shall enjoy the benefits of social security. He shall be entitled to grow and develop in health; to this end, special care and protection shall be provided both to him and to his mother, including adequate pre-natal and post-natal care. The child shall have the right to adequate nutrition, housing, recreation and medical services.” The Convention further states that each government must “protect children from torture or other cruel, inhuman, or degrading treatment or punishment,” including banning “capital punishment or life imprisonment for offenses committed by persons below the age of 18” (Article 37), a requirement also found in the Covenant on Civil and Political Rights. These Covenants have been ratified by 191 and 183 nations, respectively, but not the U.S..


Optional Protocol to the Convention on the Rights of the Child bans the involvement of children in armed conflicts (2000)--ratified by 42 nations, but not the U.S..


Optional Protocol to the Convention on the Rights of the Child prohibits the sale of children, child prostitution and child pornography (2000)--ratified by 42 nations, not the U.S..





The hostility of the U.S. toward youth, reflected in its rejection of widely-accepted international standards both for protecting and providing for children and against punishing them harshly underlies a juvenile justice system which, in the words of 1960s scholars that are even more accurate today, subjects youths to “the worst of both worlds” (Kent v U.S., 1967, 383 U.S. 541; In re Gault, 1967, 387 U.S. 1).








The Juvenile Justice system





	The U.S. does not have a history of unbridled hostility toward youths, though it is a tossup whether those who nobly set out to “protect children” have wound up jeopardizing the young even more than those who sought to exploit them. The history of futility of America’s juvenile justice system rests in a fundamental flaw: improving a youth’s social conditions, economic standing, and tangible opportunities for educational and employment success has never been considered as a sustained crime prevention strategy. Instead, nearly all efforts have focused merely on changing the youth.


	Given that major limitation, when it comes to turning youths away from crime, everything has been tried. The reigning theory, as in so many areas of adolescent control, is: if it doesn’t work, try more of it.


	And try authorities have, for more than a century. The initial assumptions as to what an effective juvenile justice system should do are quite logical and seemed to cover the bases:





Prevention: head off juvenile crime before it happens by program work with younger, supposedly “at risk” (or “predelinquent, as they used to be called) populations to deter them from a life of crime.


Intervention by diversion: refer youths who have been identified as criminal by getting caught for committing an offense to remedial programs and probationary supervision to deter them from committing more offenses.


Intervention by incapacitation: lock them up, or execute them, so they physically can’t commit more crime.


Change the social environments of youths, both to deter crime before it happens and reduce the odds youths who have already committed crime will reoffend.


Nonintervention: don’t do much of anything. 


	


Because programs have been the main impetus for research, attention has focused on prevention and intervention--though exhaustive research has shown little effect from even the best-implemented program efforts. Not much research has focused on the last two options, changing social environments and nonintervention, because no particular entity has an interest in pursuing these strategies--though what has been done shows spectacular results.


	Welcome to the privatized, politicized world of adolescent control and management.





	Prevention. The liberal theory of crime holds that individuals are not born “bad;” they become so due to living in “crimogenic” environments where social conditions, learning, associations, and models propel them toward criminality. Change the individual and/or the environment and you prevent crime before it happens. And what better time to redirect lives than when they’re young?


	The theory is impeccable, but liberal crime theorists--beginning with the Chicago School (see Chapter 3)--understandably underestimated what it takes to identify a budding criminal or to change a youth’s environment (for a review of these efforts, see Lundman 2001, pp. 37-121). Even in the most crimogenic environments, which the Chicago School identified as the poorest, slum areas of their city, most youths do not become criminals. There is no point wasting valuable prevention resources on youths who weren’t going to become hoodlums anyway.


	Early psychiatric testing sought to separate little crooks from little law-abiders by comparing the scores of juveniles from dangerous neighborhoods to the those of “normal” youths on the Minnesota Multiphasic Personality Inventory (MMPI). Those with delinquent tendencies were assumed to score high on indexes of depression, anxiety, psychopathic, deviation, and paranoia, for example. The results were disappointing. No MMPI abnormality accurately predicted delinquency, and even combinations of traits proved unable to identify crime-bound individuals. The most sophisticated MMPI prediction tables, pioneered by Eleanor and Sheldon Glueck, were found to accurately identify non-delinquents, which is something, but not delinquents. Because individual interventions are very intrusive, and expensive, a high “false positive” rate is not acceptable. Psychiatric prediction proved a failure.


	Individual testing failed to identify potential thugs in isolation, so perhaps changing who the youths spent time with would do the trick. Social learning theory contends that crime results from associating with crime-prone individuals. If so, then mentoring projects--assigning juveniles from crime-prone families to healthy, prosocial, middle-class mentors--would keep youths out of trouble. The most famous project of the 1930s and 1940s was the eight-year Cambridge/Somerville, Massachusetts, Youth Study involving 700 subjects, all boys. With good scientific method, researchers assigned hellbound boys, as identified by police, teachers, playground supervisors, etc., to the treatment or control group by a coin flip. The youths assigned to treatment spent extensive time with adult counselors, who also worked closely with parents, social workers, and prevention programs. 


	Did it work? No. Evaluations showed the mentored youth did a bit worse in terms of crime involvement than the youths they left alone. Mentoring and referral to social services was tried again in the 5-year Youth Consultation Service girls’ project in New York City in the 1950s. Again, evaluations found no reduction in delinquency.


	The ideology of American social policy, reflected in prevention programs, emerged: if it doesn’t work, try more of it. Undaunted by decades of failure, Congress set up the Juvenile Mentoring Program. JUMP, as it was abbreviated, featured adult mentoring of high-risk youths. Once again, program evaluations were poor, results mixed, and no overall benefit discerned.  


	So, in 1997, then-President Clinton and various luminaries of both parties set up set up Volunteer America, led by General (now Secretary of State) Colin Powell, to recruit volunteers to work with at-risk youth. The purpose of Clinton’s Volunteer Summit was to announce the end to AFDC, public aid to poorer families with children, and its replacement by volunteer programs to mentor youth. Clinton’s press conference at the summit in a crumbling North Philadelphia slum was a grotesque scene. Flanked by Powell and three former presidents, Clinton painted over graffiti, declared new era of “personal responsibility,” and failed to mention the loss of 160,000 manufacturing jobs (64% of the city’s total) in the previous four decades that had led to the bombed-out look of Philadelphia’s slums. Within a couple of years, despite massive publicity--Volunteer America was a failure, obtaining few volunteers or donations and extending the hand for federal bailout. 


	Now, President Bush Jr. appointee, Wade Horn, head of the Children Youth and Families Administration, is once again calling for volunteer adult mentors for troubled boys. Not only are newer prevention efforts modeled on past failures, they invest even fewer resources in them, with the result that failure is evident a couple of years into the project, whereas it used to take decades.


	A final form of failed prevention efforts is the DARE (Drug Abuse Resistance Education) program which, like its predecessors, is explicitly premised on changing youth without changing social conditions. Expanded from a $5 million per year program founded by Los Angeles Police chief Daryl Gates (whose own son was addicted to cocaine) into a $750 million program in 10,000 schools nationwide, DARE’s standard curriculum featured officers lecturing students on the dangers of drugs one hour a week for 17 weeks. Evaluations showed that while DARE proved adept at getting fifth graders to sign anti-drug pledges and organizing splashy graduations and publicity, it had no effect on later drug use compared to that of students not exposed to the program.


	DARE has also yielded several spinoffs, such as GREAT (Gang Resistance Education and Training), which features uniformed police officers holding classes for 5th graders to dissuade them from joining gangs. GREAT has expanded to 48 states and, like DARE, has succeeded in getting gradeschool kids to sign anti-gang pledges. No evaluations have been done to see if it actually deters gang membership.





	Intervention. While prevention seeks to deter crime in those not yet committing it, intervention focuses on keeping proven criminals from committing more crime. Now the problem is not guessing who the future criminals are and directing them toward prosocial behavior, but to redirect established offenders away from their chosen path.


	When youths are arrested, the case is referred to the juvenile court. Typically, the juvenile probation officer--a combination officer of the court and social worker who is the most powerful individual in the process--assigned to the case evaluates the youth and advises court at every step as to what to do with the offender. At intake, the officer gathers info on youth’s family, school work, background, and attitude and recommends whether the youth should be referred to court, and if so, what the sentence should be. It is at this stage that the probation officer usually obtains youth’s admission to the crime in the form of a signed statement agreeing to the facts of the offense. 


	The two chief types of intervention are diversion and incapacitation (see Lundman 2001, pp. 125-295). Diversion programs seek to transfer youths out of the justice system and into community programs, with the purpose of keeping youths out of prison, reducing costs, and reducing disproportionate minority imprisonment.


	The oldest diversion program, Sacramento County’s, has channeled 1,600 mostly very-young, first-time offenders into programs from 1970 to present. Youths are not formally charged or prosecuted if families agree to cooperate with deputy juvenile probation officers who provide family counseling and referral to services. The program has shown modest success--about 22% of diverted youth reoffend with a year, compared to 30% for similar youths sent through the justice system. Other California cities, and several nationally, that have adopted Sacramento’s model have seen similar small benefits even for older youth offenders with more serious records.


	If the juvenile is formally prosecuted, a nonpublic trial or hearing ensues before the juvenile court, which may be held formally in a courtroom or informally in the judge’s chambers. The right to be presumed innocent and to refrain from testifying against oneself is one of the many rights youth forfeit in juvenile courts--along with the right to compel accusers to come forward, to cross-examine witnesses, to have a public record of the proceedings, and to appeal the result.


	The youth’s admission to the offense is a big advantage for the prosecutor, since it avoids the need for a formal trial in which the prosecutor must prove the crime beyond reasonable doubt. As a result the youth has little bargaining power before court. Instead of an adversarial proceeding, the probation officer prepares presentence report recommending the sentence the judge nearly always accepts. The presentence report addresses such questions as informal controls on youth’s behavior and what mix of services, incarceration, and probation best fit the offender and offense. 


	In exchange for the youth’s waiving of rights, the juvenile court is supposed to impose a sentence “in the best interests of the youth and society” that, theoretically, should be somewhat lighter than adult offenders would receive. (As will be shown, the opposite is the case in California.) 


	Probation is a typical sentence for first-time and lesser offenders, both juvenile and adult. Probation, which returns the youth to the community, differs from diversion in that it occurs after going to court, as a formal sentence. It allows the offender to serve sentence in community, under supervision of a probation officer. Probation requirements typically include community service, volunteer work, and a list of rules youth must follow dictating who the youth can associate with, requiring school attendance and avoidance of arrest, regular meetings with the probation officer, and the requirement that violations will result in a return to court and likely incarceration.


	Probation is also available in sterner form for repeat for more serious offenders in the form of Intensive Supervision Programs (ISPs) or Community Treatment Programs (CTPs). These are stepped-up probation and parole and are often used as alternatives to prevent prison overcrowding for longer-term offenders who are judged functional and unlikely to pose a serious danger to the community. ISP and CTP programs allow lower caseloads (12 per officer on average) and longer supervision periods; officers typically make surprise visits to probationers in school, at job sites, and at home and administer drug/alcohol tests. In a few cases, ISP involves electronic monitoring of probationers.


	ISPs derived from the Community Treatment Project, tested in four California cities during the 1960s. Offenders assigned to ISPs for an 8-month period were found to reoffend at no higher rates than similar offenders who spent 8 months incarcerated. This was good news: even for harder-core nonviolent delinquents, probation seemed to work as well as costlier imprisonment. Questions have arisen about the Community Treatment Project evaluations (parole officers turned out to be much more lenient with the ISP group, whom they got to know more than the incarcerated group, and less likely to revoke their parole for similar offenses). Even so, replications of ISPs (such as Detroit’s Viable Options project in the 1980s) found even chronic offenders (mostly for property crimes) reoffended no more often when assigned to ISPs than to prison.


	Community Treatment Programs, a form of ISP, involve many of the same probation requirements but also include required attendance at treatment programs designed to fix whatever presumably led the probationers to crime. The most famous of these was the Silverlake experiment in Los Angeles in the 1960s, in which status and property offenders lived in a group home in the fashionable district, attended therapy sessions, and enrolled in the local school. As it turned out, school administrators were so angry about having to accept delinquent youths that they sabotaged the experiment from the beginning, subjecting probationers to harsher rules and provoking confrontations that could then be used to expel them. However, evaluations showed the rearrest rates of Silverlake youths was no worse than comparable offenders sent to prison.


	The classic community treatment experiment was a statewide one. In the 1970s, social scientist Jerome Miller was hired by an ultra-liberal administration to run Massachusetts’ juvenile justice system in the 1970s. Miller visited the state “training schools” and, finding barbaric violent punishments and isolation in common use, simply shut down most of the state’s youth prisons. He kept the small proportion of violent offenders incarcerated and transferred nonviolent offenders to community-based programs with which they were matched. By 1974, Massachusetts’ juvenile incarceration rate had fallen to just one-eighth that of the U.S. as a whole and consisted almost entirely of violent delinquents. Conversely, 87% of Massachusetts juvenile delinquents were in community programs, compared to 18% nationwide. The result? Massachusetts experienced no increase in youth recidivism after shutting its prisons, indicating again that for nonviolent youthful offenders, at least, community-based programs are just as effective as incarceration in deterring future crime.


	One diversion program targeting chronic juvenile offenders that has claimed some success is Orange County’s “8% Solution.” (The number refers the fact that just 8% of all arrested youths account for the large majority of all crimes committed by juveniles--that is, the most hard-core offenders. See Wolfgang table below).The program rates juvenile offenders on four major factors (see box).


	The program evaluation randomly assigned 116 offenders to 8% program and 115 to a control group. Minors in the experimental group attended intensive programs five to six days per week, where they received close supervision and services from various agencies--what might be called a Super Intensive Supervision Program. In contrast, offenders in the control group were seen two to four times per month, primarily by the assigned deputy probation officer, which is more like regular probation. Initial evaluations found that 18 months after completing the program, the experimental group 





Orange County’s “8% Solution,” criteria for evaluating delinquency:





1. School Behavior/Performance Factor: This problem factor consists of three individual measures:


Attendance Problems (Truancy or a pattern of "skipping" school in certain classes or at certain times of day). 


Behavior Problems (Recent suspensions or expulsion). 


Poor Grades (failing two or more classes). 





2. Family Problem Factor: Four individual measures were aggregated to create this factor, each addressing a different dimension.


Poor Parental Supervision and Control (Parents do not know where the minor goes, what he or she does, or with whom, and have little or no influence in such matters.) 


Significant Family Problems (Illness, substance abuse, recent trauma, major financial problems, marital/family discord or other significant stressors.) 1999 Note: This factor used at Intake only to indicate need for better assessment of family needs or problems subsequent to Intake or court disposition. 


Criminal Family Members Exerting a Negative Influence on the Minor 


Documented Child Abuse or Neglect (Dependent child status or recent petitions filed on the minor's behalf) 1999 Note: This factor now includes family violence. 





3. Substance Abuse Factor: This includes the use of alcohol or drugs by minors in any way but experimentation.





4. Delinquency Factor: Three measures were included. Each appears associated with a somewhat different criminal pathway, in terms of early onset.


A Stealing Pattern of Behavior 


A Runaway Pattern of Behavior 


Gang Member or Associate 





(those in the 8% Early Intervention Program) had a lower proportion committing new offenses (55% arrested, vs 70% in the control group), fewer charges filed on average regarding new crimes or probation violations per youth (3.3 vs. 4.1), and fewer new crimes alleged per youth (1.0 vs. 1.5 on average).


	A faddish intervention program that never fails to win enthusiastic support and press coverage--but doesn’t work--is Scared Straight! (the Juvenile Awareness Program). A sensational, award-winning 1979 documentary showed 17 youths described as serious delinquents taken to New Jersey state prison and yelled at (and often physically harassed) by burly, swaggering inmates who graphically threatened them with all kinds of violence in prison from bullying to anal rape to murder. I witnessed one Scared Straight! session, and it was clear that inmates thoroughly enjoyed threatening, manhandling, and making lewd comments to the youths, especially girls, in as openly a macho way as possible.


	The documentary (made by Scared Straight! advocates) boasted that 16 of the 17 young delinquents were “scared straight!” and never reoffended again, and further claimed that 90% of 8,000 delinquents shaped up after going through the program. Other states, and even Norway, rushed to copy the Scared Straight! formula.


	The only problem was that the impressive video, and other supposed documentaries affirming Scared Straight!, turned out to be hoaxes. Investigation by social scientist James Finckenauer found the youths in the documentary were not “chronic offenders” as the documentary claimed, but were average teens recruited at local parks and schools. Of the offenders who did participate in Scared Straight!, reoffending was actually considerably more common than for similar offenders who didn’t. State assessments confirmed Scared Straight! of little use in preventing crime. After evaluations showed the approach cruel and ineffective, Norway-- which, unlike the U.S., cares about ethical treatment and results--dropped it. 


	However, Scared Straight! spread to a number of U.S. states, and worshipful TV news footage still shows reporters attending their sessions and declaring things like, “Joey thought he was tough. Today, he met some folks who are a whole lot tougher.” Everyone may enjoy seeing a snotty brat get yelled at and threatened, but most reporters and viewers failed to realize such treatment was not exactly new to youths who wind up in the justice system. Whether Scared Straight! deters reoffending or even increases it turns out to be irrelevant; it allows society to vicariously vent its anger at juvenile offenders, and that seems sufficient to sustain it.





	Incarceration. The harshest form of intervention juvenile courts can impose is incapacitation, which means removing the ability of an individual to offend, usually by locking them up. Incarceration is not the intervention of first choice, if for no other reason than it is expensive--$25,000 per year per juvenile inmate--and has known bad effects. Prisons provide ideal environments for “crime seminars” in which experienced offenders school younger ones, violent incidents due to concentrating offenders in one place, and permanent records that make reintegration into society and employment all but impossible. 


	So, a natural question is: when does an offender’s behavior and record demonstrate suitability for the cellblock? This sounds like a simple question, but it isn’t, as demonstrated by a classic cohort study of 10,000 Philadelphia urban juveniles by criminologist Martin Wolfgang in 1945. Of these, 3,500 committed approximately 10,200 total offenses.


	From a standpoint of maximizing system efficiency, at what point should the average youth receive a lengthy prison term to best prevent crime while conserving system costs? At the “maximum lockup” extreme, should we just incarcerate all youths at age 10 for life, whether they offended or not? That would prevent 100% of the offenses the boys committed, a terrific crime prevention record, at the obvious cost of gross unfairness to the two-thirds of boys who did nothing wrong and gigantic public costs for imprisonment. After all, most kids are never arrested, and most of those who are commit only minor offenses and/or stop offending on their own.


	What about incarcerating youths after their first arrest? That would prevent two-thirds of the crimes these boys did or would commit (they would have to commit at least one to get arrested once). However, it would entail locking up about 1,600 youths Wolfgang found would not reoffend anyway, at unacceptably high cost.


	After three arrests, then? That would mean imprisoning only 12% of the 10,000 boys, clearly the most crime-prone fraction, but it would prevent only one-third of the total offenses (most having already been committed by youths in the process of getting arrested 3 times) while unnecessarily incarcerating several hundred boys who would not have offended more than 3 times anyway.


	Wolfgang’s analysis led to the famous “6% rule” (the one grossly misused by John DiIulio, see Chapter 7)--that the 6% of urban boys arrested five or more times (627 of 9,945 in his sample) cause more than half of all juvenile crime:





When do you lock a youth up? It’s a tradeoff:


	Lock up after	Offenders	Offenses		Number locked up


	arrest #		locked up	prevented		unnecessarily


	0		9,945		10,214	100%		6,470	65%


	1		3,475		  6,739	  66%		1,613	46%


	2		1,862		  4,877	  48%		   650	19%


	3		1,212		  3,665	  36%		   344	10%		


	5		   627		  2,170	  21%		   171	  5%


	7		   368		  1,346	  13%		     86	  2%





Source: Adapted from Lundman (2001), p. 263.





Wolfgang’s research continues to inform juvenile justice today in efforts to predict which of the small fraction of youths will cause the most crime and must receive the greatest intervention (see Orange County’s “8% Solution” above).


	Incarceration can take other forms that have proven as faddish as prevention efforts. A particular pet scheme of the 1990s, favored by Democrats such as Clinton seeking to appear tough on crime, was to send youth offenders to military boot camps. Offenders lived in barracks, wore khaki, were yelled at and harshly disciplined by Drill Instructors, and underwent rigorous military drills and hard labor. Boot camps also made terrific photo-ops for television camera crews, which disgorged breathless accolades to get-tough discipline. However, evaluations of boot camp results in Cleveland, Denver, Mobile, North Carolina, and California were sobering. They typically found youths who served their time in boot camps were more likely to reoffend than those incarcerated in regular youth prisons.


	The California Youth Authority’s boot camp pilot was called LEAD (Leadership, Esteem, Ability, Discipline) and involved two camps opened in 1992. CYA’s camps combined military training with education programs and drug treatment. Youth offenders were randomly assigned to boot camp, prison, or probation and spent 4 months in camp and 6 months in intensive aftercare. After state officials altered the evaluation findings to make it appear boot camps worked, a reevaluation found no difference in rearrest rates between boot camp, prison, or probation youths.


	Why don’t such well intended, and theoretically well premised, prevention efforts work? University of Chicago sociologists Clifford Shaw and Henry McKay figured out the problem from their extensive evaluations of projects, reported in 1942: 





Reduction in the volume of delinquency in large cities probably will not occur except as general changes take place which effect improvements in the economic and social conditions surrounding children in those areas in which delinquency rates are relatively high (quoted in Lundman 2001, p. 102).





The problem was not that youths needed more lectures on how to behave or occasional trips to the zoo tacked on to their lives, however beneficial these might be as temporary vacations from their bleak reality. They needed fundamental change in the environments of high unemployment, concentrated poverty, and resulting social instability, which required a searching reexamination of American economic, business, tax, and racial policies at their core. This reexamination Americans have always been unwilling to undertake. Thus the persistence of the ideology of prevention that underlies a century of failure: since the evil that causes crime lies within the individual, not outside in the individual’s environment or imposed experiences, crime can be prevented by changing the individual.


	Intervening in individual lives produced little result, researchers reasoned, because the same crime-generating environments were left intact. Thus were born the Chicago School’s and later “area projects” of the 1930s through 1970s. Area projects resulted from crime maps that showed arrests 25 times higher in the poorest than in richer areas. Noting that crime rates among poorer groups dropped when they acquired middle-class status and moved out of impoverished, disorganized urban neighborhoods, researchers judged that improving economic and social conditions would reduce crime. The Chicago Area Project, which ran from the 1930s to 1950s, promoted community services, neighborhood organization committees, recreation programs, gang-intervention workers, and family caseworkers, as well as working with existing churches, labor unions, and other institutions. Due to faulty evaluations, later researchers were unable to determine whether the Chicago Area Project reduced crime. However, its replication, Boston’s MidCity Project in the 1950s, did produce usable evaluations showing it failed to prevent delinquency, as did evaluations of similar area projects in other cities. The largest shortcoming of these projects was the failure to promote economic development, which their previous research had shown was pivotal to reducing crime.





	“Radical nonintervention.” What if we just let arrested juveniles go--no charges, no consequence, no nothing? Wouldn’t the smirking little brats think they got away with it and fearlessly commit more crimes?


	In the late 1970s, researchers in four cities tested that question in a well-designed study whose results demolished liberal and conservative crime deterrence theories alike--which is why nothing is heard about it today. They randomly assigned 2,500 youths arrested for misdemeanor and non-violent felony offenses serious enough to warrant referral to juvenile court to one of three procedures: (a) prosecution in court, (b) diversion to community counseling, treatment, education, and employment services, and (c) nothing at all (just let them go) (see Lundman 2001, p. 141).


	The results, measuring re-arrest rates 6 and 12 months later, bordered on comical:





Re-arrest rates of youth offenders by referral


			Juvenile court	Diversion	Nothing


Rearrested 6 months later		22%		22%		22%


Rearrested 12 months later		32		31		30





Source: Lundman (2001), Table 5.7.





That is, the 848 youths arrested for delinquent offenses serious enough for prosecution in court who were just released--that is, “radical NON-intervention”--had no higher re-arrest rates than youths subjected to the finest punishment and treatment options crime experts had spent decades devising. Youths, in short, blew every theory of juvenile crime prevention to hell, from liberal treatment to conservative punishment. The radical non-intervention study is the crowning confirmation of decades of futility. We might as well just let offenders (nonviolent ones, anyway) go.


	The study should have shaken up entire debate, but nothing of the sort occurred. Not only is the crime debate so firmly ideological that facts and results have little impact, radical nonintervention is deeply unsatisfying--how can we just let little criminals get off scot free? Perhaps the ideal is to combine Scared Straight! with nonintervention--have youth offenders publicly yelled at, then let them go.


	The larger implications, however, are profound. For most young offenders, the system can treat them, imprison them, or supervise them, or any combination of interventions--and their subsequent volume of arrest goes down around 70%, on average. Or you can just send them out the door--and volume of arrest goes down 70%. Some interventions, such as boot camps, may increase recidivism, but none appear to reduce it. These results buttress the point that treating or reforming individual youth without changing their environments, social conditions, economic status, or life prospects will not markedly reduce delinquency. In fact, less is better--doing nothing and diversion work as well as intensive treatment and imprisonment.


	Radical nonintervention is not a politically acceptable approach, however. A new round of prevention-intervention schemes have emerged in the 1990s based on same premises that failed in past. Claims that after-school programs reduce delinquency unevaluated, and claims that more prison time reduces delinquency have been shown to be erroneous. A study of 3,000 Florida youths found those given long sentences reoffended faster than a carefully matched group of similar offenders who were treated lightly (OJJDP 2000). No matter; no one on either side seems to care much what reduces delinquency. Neither side has much interest in changing basic social conditions. Both sides are more concerned with “the best interests of institutions”--including established prisons, programs, and juvenile courts--than they are in the original mission to look out for “the best interests of youths.”








Youth imprisonment in California





	Once again, myths abound. Everyone thinks more California kids are locked up than ever, particularly girls; that more are sentenced by adult courts today; and that youths get longer sentences from adult criminal courts than from juvenile courts. Clear, easily obtained statistics show none of these commonly held beliefs are true; the opposite is more the case.


	Imprisonment trends for youth do not resemble those of adults. Adult imprisonment rates rose rapidly in California from the mid-1970s, quadrupling by the late 1990s and remaining steady through 2002 (see figure in Chapter 5). Youth incarceration �
�
rates are cyclical: very high in the 1960s, low in the 1970s, high again in the 1980s and early 1990s, and low in the late 1990s and early 2000s. Much of this divergent pattern reflects the falling felony rates of youths over time compared to that of grownups (see Chapter 8).


	


California youth imprisoned, number, rate per 100,000 age 10-17, and sentencing court 


		Youth	Number	                 Percent sentenced by:		Percent


Decade	incarceration rate	in prison	Juvenile court	Adult court	female


1960-69	236.6	6,215	72%	28%	15%


1970-79	147.5	4,633	54	46	7


1980-89	221.2	6,858	64	36	4


1990-99	236.8	8,552	77	23	4


2000-04	133.6	5,655	96	4	4


2005	71.2	3,198	98	2	5





Source: California Division of Juvenile Justice, 2005.





On average, in the 1960s there were about 6,200 youths in CYA prisons on any given day in a much smaller youth population. The peak occurred in 1996, when 9,700 youths were incarcerated; the number then fell rapidly, to under 6,000 by 2004. Overall, the rate of youth incarceration in 2005, at 71 per 100,000 population, was the lowest on record (see figure).


	The number of youths incarcerated in adult (that is, California Department of Corrections, or CDC) facilities has always been far below the number locked up in CYA facilities. In 2002, for example, there were 112 persons under 18 in CDC prisons, 2% of the total number of juveniles imprisoned.


	Note two other shockers from the table above. The minor one is that the number, rate, and proportion of girls locked up is far lower today than 40 years ago, when it was routine to imprison girls for low-level status offenses such as incorrigibility (which often meant “promiscuous”). Jailing girls for misdemeanor status offenses largely disappeared in the late 1960s and has remained low since--except, as we’ll see, in San Francisco. More than 95% of youths imprisoned today are boys.


	The major surprise is that despite tales of more and more youths being dished harsh, adult-court sentencings under new get-tough laws such as Proposition 21 (which expands the number of offenses for which youths can be tried in adult court and allows prosecutors discretion over which court to file in, far fewer youths are sentenced by adult courts today. Only 5% of imprisoned youths were sentenced by adult courts in the first three years of the new Millennium, down sharply from previous decades. For juvenile justice advocates, this may appear to be a cause for celebration, but, as will be shown, it is not a joyous trend for youths.


	For the surprising fact is that California juvenile courts mete harsher prison terms to youths than adult courts hand to either juvenile or adult offenders convicted of equivalent offenses. 











�
�
�
Does the juvenile justice system betray youth?





	Defenders of the juvenile court system have argued that youthful offenders are impulsive, immature, and impressionable and thus should not be subject to the harsh public procedures and sentencing of adult criminal courts (Taylor-Thompson 2001; Schiraldi 2002; Drizin 2002). Claims of the incompetence of adolescents compared to adults have not been substantiated; hypotheses based on brain structure and developmental theory appear to be little more than restatements of popular prejudice against youths of the same type (and often in the same language) aimed at African Americans, immigrant groups, and women in the past (see Gould 1981). When put to practical test through cognitive and psychometric assessments, adolescents around age 14 and older have been found somewhat less impulsive (Quadrel et al 1993), equally capable of complex moral reasoning and similarly aware of the implications of their acts (Weithorn 1982), and no more afflicted by biological deficiencies (Offer et al 1992) when compared to adults. It is likely that differences in competency between individual offenders regardless of age are greater than differences between juvenile and adult offenders as groups (Grisso et al 2003). It seems more reasonable to consider age as one factor rather than as the only or predominant factor in assessing defendant competency and trial venue.


	Other than its dubious generality, the juvenile incompetence argument can backfire, leading to the harsher treatments by the legal system that juvenile court defenders ostensibly wish to avoid. The most famous example was cited in In re Gault, in which a juvenile offender was sentenced to six years’ incarceration for a minor offense for which an adult would have been subject only to misdemeanor penalties. The Supreme Court majority, ruling in the 1967 case, agreed with plaintiff testimony that juvenile courts subjected youths to “the worst of both worlds:” curtailed legal rights on the one hand, harsher and more arbitrary sentences on the other (In re Gault, 1967; Kent v US, 1966, 383 US 541). The reforms ordered by the Court in several decisions during the 1960s were presumed to have mitigated these problems (Lundman 2001).


	The ongoing debate between opponents and advocates of the juvenile court system has been especially virulent in California and the subject of controversial ballot measures and legislation. Juvenile courts are popularly considered, both by defenders and opponents, to provide more lenient, tailored sentencings that emphasize rehabilitative services rather than punishing incarceration (Children’s Communication Project 2001). Conversely, advocates of transferring more youth to adult court criticize juvenile courts for “slap on the wrist” coddlings (Wilson 1998). The common perception is that juvenile court opponents have been winning the political argument and that more youths are being transferred to adult criminal trials.


	It is curious that California’s debate has proven so resistant to evidence that just the opposite is the case. California Youth Authority and California Department of Corrections reports show juvenile courts actually sentence youths to longer imprisonments on average than adults receive for equivalent offenses (California Youth Authority 2002), a point CYA authorities acknowledge (see Kostyrko 2002). Further, smaller, not larger, proportions of youthful offenders are sentenced by adult courts compared to juvenile court today than in the past. Finally, the harshness of the juvenile �
�
court sentencings relative to adult court sentencings of both youths and adults is increasing over time (the tables below rely on CYA [2002] tabulations; calculations are by the author). All of these findings contradict the assumptions of the political debate in California and nationally over the juvenile court system:





	1. A decreasing proportion of California youths are sentenced by adult courts. Of 1,526 parolees sentenced before age 18 who were released in 1987, 229, or 15.0%, had been sentenced by adult criminal courts (California Youth Authority 2002). The number and proportion of youth offenders sentenced by adult criminal courts has declined steadily, to 1.6% of the 1,617 parole releases sentenced before age 18 in 2003. Proposition 21, which increased the number of offenses for which juveniles could be transferred to adult court, appeared to increase adult trials of juveniles only slightly as of the first year after its implementation, 2001.





Juveniles released to parole by year and sentencing court, 1987-2003


Year		Total	  Sentenced by	Sentenced by	Percent sentenced


of release	released	juvenile court	adult court	by adult court


1987		1,526		1,297		229		15.0%		


1990		2,461		2,289		172		  7.0


1996		2,278		2,150		128		  5.6


1999		1,800		1,712		  88		  4.9


2003		1,644		1,617		  27		  1.6





	2. California juveniles consistently serve longer sentences for equivalent offenses than do adults. In the three years ending in 2003, juveniles served longer 





Average time served in months, 2001-03 first-time parole releases


	        	                  Average sentence served                         	       Number released	


Offense	Adult	Youth	Difference	Adult	Youth


Homicide	67.5	79.6	12.2	1,356	241


Rape	72.9	59.9	-13.1	673	97


Other sex	47.4	49.7	2.2	5,790	174


Robbery	47.9	36.4	-11.6	7,046	1,025


Assault	30.9	35.6	4.6	16,881	1,334


Kidnapping	83.1	52.5	-30.7	401	55


All violent	40.7	41.5	+0.8	32,147	2,926





Burglary	24.9	27.3	2.4	11,919	866


Theft	18.5	25.1	6.7	14,863	292


Auto theft	17.9	24.2	6.3	5,792	350


Forgery	17.3	15.7	-1.6	3,883	5


All property	20.4	26.1	+5.7	36,457	1,513





Drugs	22.1	26.9	4.8	45,705	274


Other	18.5	25.2	6.7	14,107	396





Total	25.6	34.9	+9.2	128,416	5,109





sentences than adults for murder, assault, burglary, theft, auto theft, sex offenses other 


than rape, drug offenses, and all other offenses. Adults served longer sentences for three homicide sub-categories (first and second degree murder and manslaughter), rape, robbery, forgery, and kidnapping. 


	Overall, youths served an average of 0.8 months longer for violent offenses, 5.7 months longer for property offenses, 4.8 months longer for drug offenses, and 6.7 months longer for other offenses than did adults incarcerated for equivalent crimes. Further, the offenses for which juveniles serve longer sentences involve more offenders than those for which adults serve longer sentences. On average, 75% of juveniles paroled in 2001-03 served longer sentences than adults for equivalent offenses.





	3. Juveniles sentenced by juvenile courts generally serve similar or longer sentences for equivalent offenses than juveniles sentenced by adult criminal courts. Compared to juveniles sentenced by adult courts from 1987 through 2003, juveniles sentenced by juvenile courts served substantially longer sentences for nine of 12 offense categories: homicide (71.0 months versus 54.1 months), sex offenses (42.9 months versus 38.7 months), burglary (22.1 months versus 18.8 months), theft (19.4 vs. 16.8),  auto theft (18.4 vs. 16.1), drugs (22.4 vs. 20.5), and other offenses (27.9 vs. 21.2), and shorter sentences for robbery (30.5 vs. 38.7), forgery (16.3 vs. 17.4), and assault (30.5 months versus 31.4 months). 





Time served in months, juveniles paroled in 1987-2003


 sentenced by juvenile courts versus by adult courts


		Youths sentenced by:			


Offense	Juvenile court	Adult court	Difference


Homicide	71.0	54.1	+16.9


Rape	52.7	51.6	+ 1.1


Robbery	30.5	38.7	- 8.2


Assault	30.5	31.4	- 0.9


Kidnapping	47.6	47.5	+ 0.1


Burglary	22.1	18.8	+ 3.3


Theft	19.4	16.8	+ 2.6


Auto theft	18.4	16.1	+ 2.3


Forgery	16.3	17.4	- 1.1


Other sex	42.9	38.7	+ 4.2


Drugs	22.4	20.5	+ 1.9


Other	27.9	21.2	+ 6.7


n	32,890	2,246	





	4. The sentencing gap is widening as California juvenile courts are becoming harsher compared to adult courts. From 1990 to 2003, for three of five major offense categories, California’s juvenile courts have increased the length of sentences compared to sentences adult courts give both adults and transferred juveniles. In 1990, adult courts gave longer sentences than juvenile courts to youths for four of the seven offense categories; in 2003, only two offenses. Comparison of 2003 to 1987 yields similar results.


	For example, in 1990, paroled youths sentenced by juvenile courts for homicide served an average of 7.5 months longer than paroled juveniles sentenced by adult courts for homicide. In 2003, the juvenile-adult court sentencing gap had risen to 13.5 months. By 2003, juvenile courts gave youths longer sentences than transferred youth received from adult courts for three of five offense categories. 





Average time served by juvenile parolees sentenced by 


juvenile court minus average time served by juvenile parolees sentenced 


by adult court for comparable offenses, in months


	        	                          Year of release:


Offense	1990	2003	Change


Homicide	7.5	13.5	6.0


Rape	-21.6	- 13.3	8.3


Robbery	-2.7	-11.1	- 8.4


Assault	-1.4	4.1	5.5


Burglary	5.1	4.4	- 0.7





Since the number of released youths sentenced by adult courts dropped more over the period than for juvenile courts, the sole reason for disproportionately increasing juvenile sentences is the increasing punitiveness of juvenile courts.





	5. Adults remain more likely to be sent to prison (10 per 100 felony arrestees) than juveniles (3 per 100 felony arrestees) (Criminal Justice Statistics Center 2002).  This fact might be seen as indicating greater leniency by juvenile courts. However, the lesser odds of imprisonment of juvenile offenders appears not to reflect the leniency of juvenile and adult courts toward youth, but, rather, the lesser nature of juvenile offenses (fewer victims, fewer crimes, and less injury to victims per offender), as well as shorter criminal records, compared to adults. 


	Lesser imprisonment of young-adult offenders occurs in California adult courts as well. For example, 7% of 18-19 year-old adult felony arrestees and 10% of 20-29 year-old felons go to prison, compared to 11% of over-30 felons, reflecting the longer criminal records of older felons.*


________________________________________


*Method: I calculated the proportion of individuals arrested on felony charges who are subsequently sentenced to prison by comparing the number of felony arrests by status and category in the estimated sentencing year (from CJSC data, note 10) with the number released after serving their terms (CYA data, note 9). If the average parolee in 1987 served three years on a robbery sentence, the sentencing year would be estimated as 1984, and the arrest year would be estimated as 1983 to allow for processing and trial. The proportion sentenced to prison by status would be the number of robbery parolees in 1987 divided by the number of robbery arrestees by status in 1983.





Why do youths get longer (“enhanced”) sentences?





	“Enhanced sentencing” refers to longer sentences given offenders judged as meriting more punitive treatment and posing greater danger to the public. Offenders who commit more heinous offenses, who have longer criminal records, and who demonstrate misconduct in prison are supposed to serve longer sentences than offenders judged as less dangerous. Do these legally relevant reasons for longer sentences apply to juvenile offenders more than adult offenders?


	The evidence suggests otherwise. First, adults convicted of the same offense typically have committed more serious offenses. Federal Bureau of Investigation crime clearance (that is, the number of offenses cleared by the arrest of a suspect) indicate juvenile offenders commit fewer crimes per arrestee than adult offenders. For example, the FBI reported that in 2004, juveniles comprised 10.6% of homicide, 15.6% of violent felony, and 27.5% of property felony arrestees, but committed only 4.7% of homicides, 12.1% of violent crimes, and 18.9% of property crimes (FBI 2001). On average, adult offenders have more than twice as many murder victims, 1.3 times more violence victims, and 1.6 times more property-crime victims per offender than do juvenile arrestees. Adult offenders commit more heinous crimes on average, which should draw longer sentences.


	Second, adult arrestees, by virtue of older age, tend to have longer criminal records than juvenile arrestees.  Since adults with short criminal records also are unlikely to be sent to prison, the lesser likelihood of juvenile imprisonment does not explain why youths who are imprisoned serve longer sentences than adults on average for the same offenses.


	Thus, the two traditional explanations for enhanced sentences--severity of crime and length of prior criminal record--do not rationalize juvenile sentences longer than those adults receive. In fact, they indicate youth sentences should be shorter. Other reasons for the longer juvenile sentences must be explored. In response to my query for additional explanation, CYA Assistant Director George Kostyrko (2002) replied:





	Youthful Offenders referred to the CYA by the county juvenile and adult courts are sent over with “indeterminate sentences”.  Essentially what that means is that they courts do not necessarily dictate the length of stay, to ensure that the youthful offenders get into the necessary treatment programs.


 	Once a ward enters our intake facility, their needs are analyzed.  They then have their first Youthful Offender Parole Board hearing.  This independent body then provides directions on what kinds of treatment programs the wards are directed toward.  So in some cases, a ward may have a number of treatment programs assigned to him or her, such as sex offender, anger management, drug rehab, gang awareness, etc.  This can take varying amounts of time.  Also, some programs may have fewer beds than demand requires, so we redirect the youthful offenders into other programs  they need until a bed opens in the drug rehab program, for example.


	Also, some wards get “time adds” for offenses such as being disruptive in classrooms, striking out on other wards or staff.





The CYA offers three additional explanations for longer youth sentences: (1) enrollment in treatment programs of indeterminate length, (2) lack of space in certain required treatment programs, resulting in delays in enrollment, and (3) ward misbehavior, resulting in added time for misconduct.


	These arguments merit further investigation that cannot be accommodated here. However, several intuitive observations can be made. Since lack of space available in mandated treatment programs is a function of the failure of the state to put adequate resources into them, the CYA’s second reason is not justification for subjecting juveniles to longer incarceration. Nor does the third reason offer justification, absent showing that juveniles sentenced by juvenile courts misbehave more in prison than juveniles sentenced by adult courts or adult prisoners do. The first argument also seems questionable from the standpoint of sound jurisprudence. That incarceration whose goal is rehabilitation of the offender would lead to longer imprisonment than incarceration whose goal is retribution against or incapacitation of the offender indicates a mismatch of policy to goal. Normally, we would expect the punishment of lengthier incarceration to be inflicted more on adults, who on average commit more serious offenses, have longer criminal records, and are considered less rehabilitatable, than on juveniles accused of the same type of offense.








The worst of multiple worlds





	A third of a century after 1960s reforms, California juvenile offenders face on a massive and continuing scale not the “worst of both worlds,” but the “worst of multiple worlds”--(a) curtailed legal rights and options, (b) harsher sentences compared to adults regardless of which court they are sentenced by, (c) harsher sentences when sentenced as juveniles than when sentenced as adults, and (d) indifference by juvenile court defenders and critics alike to these unexpected realities. 


	While a dwindling number of juvenile courts admirably attempt to fulfill the original mandate of individualized justice in the best interests of the youth, most other interests appear more interested in defending their favored institutions than in defending youths. At this strange point, the entire juvenile justice debate is stood on its head. Liberals should be championing transferring youths to adult court, where they are more likely to receive lighter sentences, while hard-line conservatives who want youthful miscreants to serve more time should be arguing for keeping them in youth courts. Prosecutors may already perceive the greater punitiveness of juvenile courts, which is one reason why transfers of juveniles to adult courts have declined over time. 


	Further, California juveniles sentenced by juvenile courts also serve longer sentences than adults sentenced by adult courts. Harsher sentences dealt by juvenile courts for equivalent offenses make no intuitive sense, given that prosecutors would be expected to argue for transferring the “worst of the worst” youth offenders to adult trial. The problem of disproportionate youth incarceration is not confined to California. The U.S. Department of Justice’s Office of Juvenile Justice and Delinquency Prevention’s 1999 report states, “juvenile transfers who ‘do the adult crime’ may do more than the ‘adult time.’” OJJDP’s tabulation found that nationally, juveniles received longer sentences from adult courts for violent, drug, and weapons offenses, and shorter sentences for property offenses, than adults convicted of equivalent crimes (OJJDP 2000).


	The implications of these patterns, both immediate and over time, are stark. The uniquely greater and growing punitiveness of juvenile courts in California suggests many are acting in “institutional self defense:” sentencing youths more harshly to fend off charges by critics that they are too lenient. If this is the case, many if not most juvenile courts have subordinated their original mission to rehabilitate in favor of retributive sentencing, are treating youths as a commodity to preserve themselves, and no longer exist in the form their defenders insist.


	Even more troubling are the attitudinal implications of the harsher sentences meted to juveniles compared to adults convicted of similar offenses regardless of whether the youth is sentenced by adult or juvenile courts, and especially if the youth is sentenced as a juvenile. Has young age become an aggravating, rather than mitigating, factor in sentencing and incarceration? Given considerable evidence that youths commit lesser crimes and have shorter criminal histories than similarly offending adults, lengthier youth incarcerations evidence an institutional hostility toward young people that may be rooted in larger public antipathy. Concerned rhetoric to the contrary, surveys indicate Americans fear and dislike children and adolescents (Public Agenda 2000) and approve of punishing them especially harshly (Moore 1994). The excessive sentences served by youthful offenders are the practical result. The ubiquity of American anti-youth hostility is further evidenced by the indifference to these troubling trends even by those who identify themselves as youth advocates.





The failure of panaceas





	As research accumulated in the late 1990s and early 2000s, the glowing accolades advocates had applied to quick-fix, panacea-style restrictions on youths began to tarnish. Study after study found curfews, school uniforms, “back to basics” and tough-discipline education, drug testing, “zero tolerance” school policies, boot camps, trying youths in adult courts, and other crackdowns did not reduce youth crime, drug abuse, truancy, school violence, or other ills. 


	Research “fails to support the argument that curfews reduce crime or criminal victimization,” a 10-study analysis found (Adams 2003). In particular, analysis of curfew enforcement shows police waste time removing law-abiding youth (disproportionately of color) from public places, resulting in more dangerous streets (Males 2000, September). San Francisco, which abolished its curfew in 1992, had the nation’s biggest drop in violent crime and juvenile homicide during the 1990s, much larger than cities such as Chicago, Los Angeles, and San Jose that enforced curfews (Males & Macallair 1999). Other studies of curfews, which had received worshipful praise from politicians and the news media, found them similarl ineffective (Reynolds et al 2000).


 	Similarly, systematic studies of school uniforms and “zero tolerance” policies by the Educational Testing Service and by Notre Dame education faculty show they do not improve discipline, drug/alcohol use, or attendance and may have negative effects on student academic performance (Wenglinksy et al 1998; Brunsma & Rockquemore 1999). Monitoring the Future researchers’ 900-school study in 2003 found that school drug-testing programs, whether focused on athletes or all students, have no effect on student drug use except a possible increase in use of drugs other than marijuana (Yamaguchi et al 2003). Similarly, the initial studies (usually by advocates) finding “back to basics” schools that employed strict discipline and testing were shown to be questionable, even silly, by later analysis (Rothstein 2004).


	Efforts to criminalize youth for engaging in adult behaviors also looked worse as longer-term studies accumulated. A New England Journal of Medicine study found vigorous enforcement of laws criminalizing youth purchases of tobacco products was followed by significant increases in youth smoking (Rigotti et al 1997), and a Rutgers University economics department study found that laws criminalizing alcohol use by persons under age 21 slightly reduce fatal accidents among 18-20 year-olds but increase fatalities even more among 21-23 year-olds (Dee & Evans 2001). Boot camps, Scared Straight!, trying youths as adults, and similar panaceas for which great claims of success in reducing juvenile crime were made have consistently been found ineffective, and often harmful, by later research (Lundman 2001).


	While panaceas continue to be advanced as easy, low-cost miracles to solve this or that youth problem (such as banning youths from movies depicting smoking) and sensationally praised by their supporters and the press, they don’t work. Worse, panaceas divert attention from the real youth problems such as poverty, racial discrimination, and lack of opportunity, which are more difficult to face and which require more sustained societal commitment.
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